
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



CAPTURE AFTER CAPITULATION: A JURISTIC 
ANACHRONISM 

One of the earliest mitigations of the horrors of war, particularly 
in its incidence upon private individuals, was the custom of sparing the 
inhabitants of a surrendered city in their persons and property, instead 
of subjecting them to the rapine and pillage which usually followed a 
capture by storm. Even the Mosaic Code made this exception in the 
midst of its barbarities, although the doomed cities of Canaan were 
excluded from the benefits of the exception. Both the general savagery 
and the one humane departure from it are well exemplified by verses 
ten to sixteen of the twentieth chapter of Deuteronomy: 

10. When thou comest nigh unto a city to fight against it, then pro- 
claim peace unto it. 

11. And it shall be, if it make thee answer of peace, and open unto 
thee, then it shall be, that all the people that is found therein shall be 
tributaries unto thee, and they shall serve thee. 

12. And if it will make no peace with thee, but will make war against 
thee, then thou shalt besiege it. 

13. And when the Lobd thy God hath delivered it into thine hands, 
thou shalt smite every male thereof with the edge of the sword; 

14. But the women, and the little ones, and the cattle, and all that is 
in the city, even all the spoil thereof, shalt thou take unto thyself; and 
thou shalt eat the spoil of thine enemies, which the Lord thy God hath 
given thee. 

15. Thus shalt thou do unto all the cities which are very far off from 
thee, which are not of the cities of these nations. 

16. But of the cities of these people, which the Lord thy God doth 
give thee for an inheritance, thou shalt save alive nothing that breatheth. 

This distinction between the penalties of resistance and the immunities 
of surrender has been generally recognized throughout the ages. The 
previous learning on the subject was summed up by the learned Grotius 
in his monumental work on War and Peace. He declared to its fullest 
extent the general right of capture, even to the extent of pillage, and 
defended it as a legitimate method of warfare. He also declared, in the 
650 
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strongest terms, the absolute right of the conqueror over the persons 
and property of the conquered, but he recognized a surrender or capitu- 
lation as constituting an exception to this general rule of ruthlessness, 
and, in commenting upon its effects, he said: 

But the conqueror, that he may do nothing unjustly, ought first to 
take care that no man be killed unless for some capital crime; so also that 
no man's goods be taken away unless by way of just punishment. (Gro- 
tius, De Jure Belli et Pads, Book 3, Chap. 20, Art. L. 1.) 

In this country the same rule was laid down by the courts in the 
earliest cases and was declared by Chancellor Kent in his Commentaries 
as follows: 

The general usage now is not to touch private property upon land 
without making compensation, unless in special cases dictated by the 
necessary operations of war, or when captured in places carried by storm, 
and which repelled all overtures for a capitulation. (14th Ed., Vol. 1, 
p. 92.) 

In the case of The Resolution (2 Dallas, 1), the earliest Federal 
Court of Appeal decided that a capitulation rendered the property 
of the capitulants exempt from capture, and the same doctrine was 
recognized throughout the Civil War. (See The Venice, 2 Wall. 258, 
and subsequent cases.) 

One case, in which the court took a somewhat narrow view as to the 
date upon which immunity from capture attached (The Circassian, 
2 Wall. 135), was subsequently examined by an international tribunal, 
which reached a different conclusion and held that the enemy character 
of rebel territory ceased for international purposes as soon as it was 
actually occupied by the Federal forces (Am. & Brit. Claims Commis- 
sion, Moore's Int. Arbs., Vol. 4, pp. 3911-3920), thus in effect sustain- 
ing Mr. Justice Nelson's dissenting opinion. (2 Wall. 155.) 

The great English admiralty lawyer, Sir William Scott, afterwards 
Lord Stowell, took the same view in the case of the Ships taken at 
Genoa, 4 Rob. Adm. Reps. 388. The question there arose concerning 
certain shipping seized in the harbor of Genoa, at about the time of the 
capitulation of the city. The court held that if the shipping was seized 
before the capitulation, it could be held by the captors for condemnation 
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or ransom, but if the seizure was made after that time, it would be con- 
sidered not as an exercise of any rights of war, but as "mere lawless 
rapine and plunder." 

All the principal modern European authors concur in this doctrine, 
which is simply a corollary of the general rule that when any territory 
passes within the firm possession and occupation of a foreign Power, 
the duty of protection is co-extensive with the power of control. Per- 
sonal liberty and security can be interfered with by the occupying 
Power only for just cause, and private property, while subject to mili- 
tary requisition in case of necessity, must be paid for, if taken. The 
payment, it is true, may be in cash or by voucher and the ultimate 
liability to honor the voucher may be a question to be adjusted on the 
conclusion of peace. But whatever the method, the underlying principle 
is the same, and the taking is recognized as in the nature of an act of 
eminent domain, not an act of war. (See United States v. Russell, 13 
Wall. 623; Les Requisitions Militaires du Temps de Guerre, by Ch. Pont, 
Brevet Captain of Infantry and Doctor of Law, pp. 85-86; Latifi's 
Effect of War on Property, London, 1909, p. 30; Bernier, De V Occupation 
Militaire, p. 108; Holland's Law of War on Land, London, 1908, 
Arts. 92, 102, 106, 112, 113, quoting from and commenting on Arts. 25, 
42, 46, 52 and 53 of the Hague Regulations of 1907). A fortiori 
should this rule apply when the occupation is the result of a voluntary 
submission to the invader. 

It has remained for the Supreme Court of the United States to place 
this country in opposition to this otherwise apparently universal doc- 
trine. Among the by-products of the Spanish War has been a very 
considerable addition to the judicial declarations by that tribunal upon 
questions of international law. One of the most remarkable of these 
declarations is contained in two cases very recently decided upon appeal 
from the Court of Claims — Herrera v. United States, 222 U. S. 558, and 
Diaz v. United States, 222 U.S. 574, — in which the court held that private 
property was still subject to capture as an act of war after the formal 
capitulation of the city in which such property was situated. While 
it is of course true that the decisions of a national court can not make 
international law, they nevertheless constitute a most important source 
for ascertaining that nation's interpretation and application of the rules 
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of international law. These decisions appear to constitute so striking 
an exception to the generally received doctrine on this subject as to call 
for some special comment and discussion. 

The facts involved were very briefly these: 

After the great naval victory at Santiago, negotiations were imme- 
diately instituted for the capitulation of that city. These negotiations 
extended over a period of more than ten days, beginning on July 4, 
1898. On July 13, 1898, when the terms had been substantially ar- 
ranged, the President of the United States issued General Order No. 101, 
which was made in express contemplation of the capitulation. It de- 
clared and adopted the prevailing rule of international law as follows: 

Private property whether belonging to individuals or corporations is 
to be respected and can be confiscated only for cause. * * * Private 
property taken for the use of the army is to be paid for when possible 
in cash at a fair valuation, and when payment in cash is not possible, 
receipts are to be given. 

On July 16, 1898, the formal articles of capitulation were signed. 
They provided among other things that the officers and men of the 
Spanish forces should retain their private property. On July 17, 1898, 
the American forces entered and took possession of Santiago. They 
found there and took possession of a vessel, the San Juan, belonging to 
the claimants in the Herrera Case; another vessel, the Thomas Brooks, 
certain smaller vessels and lighters, and certain wharves, belonging 
to the claimants in the Diaz Case. The two larger vessels were used for 
military purposes for a considerable time, and were finally returned to 
the owners, no compensation being paid for their use. A claim therefor 
was rejected by the War Department on the ground that it was un- 
liquidated. The smaller vessels and lighters were eventually returned 
and compensation for their use was agreed upon and paid. An offer 
of compensation was made for the use of the wharves, but no agreement 
was ever reached as to its amount, and no payment was made. Suits 
were then instituted in the Court of Claims, and judgments were given 
against the claimants, on the express ground that the taking of the 
vessels and wharves was a capture as an act of war, involving no liabil- 
ity for compensation. Other questions of jurisdiction and procedure 
were involved, but as these have no international significance they will 
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not be here discussed. On appeal to the Supreme Court, the judgments 
of the Court of Claims were affirmed, and the Supreme Court held 
squarely that the seizure must be regarded as "an exertion of the war 
power," and rejected "the view contended for by claimants that with 
the surrender of Santiago, and the cessation of active operations in the 
Santiago District, enemy property lost such character and was not 
subject to such right of capture." (222 U. S. at p. 572.) The court 
further held that it was "not possible to hold that the proclamation 
of the President was intended to supersede the laws of war and attach 
to every appropriation by the military officers conducting operations 
of war the obligations and remedies of contracts. It could not have been 
the intention of the President to prevent the seizure of property when 
necessary for military uses, or to prevent its confiscation or destruction." 
(222 U. S. at p. 578). The court declared that there was a distinction 
between "military seizure as booty of war," and "seizure for immediate 
use of the army" and held that the latter was a right that could be 
exercised even after a capitulation and without any liability for com- 
pensation. The United States thus stand committed through their 
highest court to the doctrine that after a capitulation the non-combatant 
inhabitants of the capitulated territory, while immune from mere 
indiscriminate plunder for the sake of gain, may lawfully be deprived 
of their private property for the use of the army without compensation. 
If this can be done in the case of vessels and wharves, there seems no 
reason why it may not also be done in the case of private residences, 
and supplies of all kinds. Undoubtedly private property in occupied 
territory is subject to military requisition for the necessities of the oc- 
cupying force, but to allow this right to be exercised without liability 
for compensation seems wholly inconsistent with modern civilized 
usage. It is also inconsistent with logic. The seizure is recognized 
as constituting an act of war. The capitulation is necessarily an agree- 
ment for the cessation of war in a particular locality. It is equally 
difficult to find any legal, any logical or any moral justification for the 
occupying forces to continue to wage war in this manner upon the pri- 
vate non-combatant inhabitants of a city or district which has expressly 
submitted to their power and put itself under their protection. 
The "necessities" of the army do not justify confiscation. Necessity 
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is a dangerously elastic term; it is the "mother of invention " of sophisti- 
cal excuses, and it may be stretched to cover more sins than charity. 
Doubtless to the lusty men at arms of the mediaeval condottieri, the 
shrieking women of a captured town seemed just as "necessary" as did 
the San Juan and the Thomas Brooks to the American quartermasters. 
Capitulation, which protected the first in the darkness of the Middle 
Ages, should not be shorn of its efficacy to protect the second in these 
latter days of supposed enlightenment and humanity. 

The court's declaration that the President's instructions could not 
operate to "supersede the laws of war" seems to indicate a misappre- 
hension on the part of the court as to what the laws of war on the sub- 
ject actually are, and thus to emphasize the importance of having the 
modern civilized usages in this respect expressly adopted by the United 
States by executive regulation, statute or treaties, as may be practicable 
and convenient. 

The court's decision was largely based upon two recent decisions 
in other cases arising out of the Spanish War, Hijo v. United States, 
194 U. S. 315, and Juragua Iron Co. v. United States, 212 U. S. 297. 
In the Hijo Case, however, the seizure of the vessel there in question 
was actually a capture as an act of war, and as an incident to the cap- 
ture of the city and port of Ponce in Porto Rico. There was no capitu- 
lation of Ponce, and no executive instructions in regard to the immunity 
of its inhabitants. There was on the contrary a military demonstration 
in force, as a result of which the Spanish troops were compelled to evacu- 
ate the city, and the seizure of the vessel was thus a mere incident to 
hostile military operations forming part of an active campaign against 
an armed enemy actually in the field. 

It is immaterial that the Porto Rican campaign involved a maximum 
of conquest with a minimum of carnage; the military operations were 
none the less an actual waging of war, with all its legal, if not all its 
physical, incidents. In the Herrera Case the Supreme Court took into 
consideration the distinction contended for by the claimants between 
the capture of Porto Rico and the capitulation of Santiago, but held in 
express terms that this did not give any greater immunities in this re- 
spect to the inhabitants of the capitulated district. 

In the Juragua Iron Company Case the act complained of was the 
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destruction on July 11, 1898, of claimants' property in the Santiago 
District as a military measure to prevent the spread of pestilence. 
This was during actual hostilities, before the capitulation, and before 
the President's proclamation. It thus came within the same distinction 
which the court brushed aside in respect to the Hijo Case. It was also 
distinguishable on other grounds. The destruction of property as an 
incident to military operations, as distinguished from its taking for the 
use of the army, has almost never been held to involve any liability, 
whether the destruction is of enemy or friendly property. It makes no 
difference whether the destruction is incident to a bombardment, to the 
construction of fortifications, or to the enforcement of sanitary measures. 
In any of these cases, the individual loss or damage is merely incidental 
to the accomplishment of a greater public purpose. In many cases, 
the loss or damage is inevitable if the result is to be attained at all, 
and it is usually impracticable to estimate its amount or justly to ap- 
portion and award compensation. This would be particularly true in 
the case of damage incident to a bombardment. Moreover, independent 
of the laws of war, or of the existence of hostilities, there exists a common- 
law right of summary destruction in the case of any great emergency 
which can be met in no other way. This doctrine was very clearly laid 
down as early as Coke's Reports thus: 

" And for the commonwealth a man shall suffer damage, as for saving 
of a city or town a house shall be plucked down if the next to a fire; 
and the suburbs of a city in time of war for the common safety shall be 
plucked down; and a thing for the commonwealth every man may do 
without being liable to an action, as it is said in 3 H. 8, fol. 15. And in 
this case the rule is true; Princeps et respublica ex justa causa possunt 
rem meam auferre." The Case of the King's Prerogative in Saltpetre, 
12 Rep. 12." 

And thus: 

" Everyone ought to bear his loss for the safeguard and life of a man; 
for interest rei publicce quod homines conservantur, 8 Ed. 4, 23, &c, 12 H. 
8, 15, 28 H. 8, Dyer, 36, plucking down of a house, in time of fire, &c, 
and this pro bono publico; et conservatio vitce hominis est bonum publicum. 

This last expression was used in a case of loss where merchandise 
was cast overboard to lighten the barge in a tempest for the safety of the 
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lives of the passengers and it was held that the ferryman was not liable 
unless the barge was overloaded through his fault. Mouse's Case, 12 
Rep. 63. (And see Bowditch v. Boston, 101 U. S. 16.) 

The destruction of property complained of in the Juragua Case might, 
therefore, have been justified even in a time of profound peace, and the 
decision in that case seems a wholly inadequate basis for a reversion 
to mediaeval methods of confiscation of private property for reasons 
of mere administrative thrift. 

The Civil War cases, such as The Venice, supra, were distinguished 
on the ground that they involved the re-establishment of national author- 
ity over territory from which it had been temporarily displaced by re- 
bellion, and not the extension of national authority over hostile foreign 
territory. This argument really tends in the other direction. All the 
inhabitants of territory in rebellion might well be considered as infected 
with treason and subject to punishment in their persons and confisca- 
tion of their goods. But the peaceful private citizens of a foreign coun- 
try have committed no crime against an invader, and when, through the 
voluntary action of their official defenders, they are peacefully turned 
over to the undisputed control of the invader, he surely owes them the 
fullest protection in their persons and property, since there is no one 
else who can protect them at all. Moreover, the Supreme Court had 
held in the Civil War cases themselves, that rebel territory was enemy 
territory, and that the rules of international law applied to the effects 
of its military occupation. (Coleman v. Tennessee, 97 U. S. 515.) 

The whole modern development of the laws of war has been in the 
direction of greater immunity in person and property for all non- 
combatants at all times. The civilized view of war is that it is an affair 
of governments, acting through and against officially organized forces, 
and that the peaceful private citizens of both countries should be as 
little disturbed as possible. Whether or not this is wise may be a de- 
batable question; possibly the more obnoxious war can be made to those 
unofficially affected, as well as to those officially engaged in it, the sooner 
it may be eliminated as an unnecessary evil. But this does not seem to 
be the trend of history. It is more and more generally recognized that 
only the regular armed forces should fight, that only government prop- 
erty should be captured, and that the private citizen should suffer only 
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through increased taxation. Naval prize is an exception, but it is 
recognized as such, and its scope is more and more limited by inter- 
national conventions. It can hardly be supposed that the United States 
Supreme Court intended to start this country in a direction counter 
to the general civilized current, and it is to be hoped that in some prac- 
ticable and appropriate method the modem view of the immunities 
incident to a capitulation may be officially recognized and adopted by 
this nation. 

Howard Thayer Kingsbury. 



